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The Legitimacy of Covert Acfion and Secrecy:
-8orting out the Moral Respomsibilities of American Citizens
and their Public Servants

.55#», Lincoln P. Bloomfield, Jr., U.5. Department of Defense

QgtnbteduCtion: The Issues Raised by Iran-=Contra
 @ince the American people declared their independence from
1-{the British crown, we have exhibited a strong anti-authoritarian
- wtreak, Every U.S. President has, undoubtedly, puzzled over the
'“;ebﬁiltcting emotions of a people who love their elected leader
w;uhon he looks strong but often reccii: when he acts that “ay.
- v Mrerican public today is quick to humble its elected leaders
‘~-w}duﬂ representatives whenever it feels that they are exceeding
- thelr popular mandate. The Watergate hearings were, for wmany
. .:hmericans, cathartic in that thcy_brought'officials who had
- b.et‘tly abused the pdblic trust before the\court of public=

+-opinion; Congress' standing with the public was enhanced.

When the Congress called for Iran-Contra hearings to be held
- im 1987, comparisons with Watergate were inescapable, if only
.+ begause of the televised format. The differences, however, were
profound. Whereas the Watergate witnesses had been motivated by
-1 the advancement of thei; personal pclitical fortunes, the Iran-
€ontra officials were pursuing national policy objectives in the
-+ iddle East and Central Ameiica. Whereas President Nixon had

.o been named as an unindicted co-conspizator for his actions,

President Reagan's actions fell within the scope of his avthority.

- Whereas President Nixon was faulted for covering up the facts,

- Puesident Reagan opened up his Admiunistration’'s files and instructed

- o

R
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-all officials to testify fully and truthfully. He initiated the
s Ren-partisan Tower Commission investigation, and named an Independent
Counsel to probewpossibie violations of the law, Where procedures
- were found to have been wanting, the President reformed them.
. Clearly, President Reagan's response to the Iran-Contra revelations
was to restore the public's confidence ta the EBrecutive, vhaceécr

the political cost to him.

Bome who followed the Iran-Contra investigations closely
'~tcooqnlzed these basic differencee between lran-Cantra and
‘Watergate; others appeared'content to let comparisons stand.
cangress tosk particular umbrage at not having been told sbout
-@atther the President's initiative to sell arme to Iran or the
”‘haltihi of tﬁe NSC.staff's actiocas tn suﬁport of the Nicataguan
uﬁ..istange. For soﬁerhno:icsns, the spectacle of the Congress
publicly berating the Administration for its sécret endeavors
-gave vent to their feelings of frustration, tapping once again
-4me0 the popular séntinent which resists delegatring power to

anyone -~-- even ihe nation's chief executive.

+«« - What the unfavorable national reacticn te Iran-Contravobscured,
whoﬁtve;, was that those powers had indeed been delegated by the
-people to their President, in Article 11 of the Constitution.

~-In this most dynamic and open democracy, there-ﬁs an unavoidable
-Lension between the citizen’'s Geeply felt need o control his
e¢epresentatives, and his recognition that the well-being of the
atete requires the capability to cooperate confidentially with

-‘other states in a dangerous world, and ta act secretly in defense
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i 0f those interests,

~Covert actions -- actions conceived and carried out in secret,
and intended to gé kept secret forever, confront the citizen
- with the uncomfortable thought that, in this instance at least,
-h@ 18 trusting his representatives completely to act on his behalf.
.. This trust is severely tested by sensational.public reQelationa of
- #hieged covert action failures or misdeeds, paiticularly since

.+. th® government does not usually address the subject in pyblic.

What follows is a discussian af the.anomalous but necessary
role of covert action in the functioning of an open democracy.
'thip obse:ver‘s belief is fhat the world does not permit the Onited

-: States the luxury pf forswearing a capability to act secretly.
-Whet might surprise disillusioned citizens is how much the system

38 receptive to their values and policy preferences.

.. The Limits on Covert Action

Covert action is not a substirute foz'aﬁy other tool of national
-policy or influence. The secrecy itnvalved is as perishable as it
- 18 essential, so that only activities af modest scope and duraticem
can teasonably be expected to remain secret. The other primary
limiting factor -- feasibility -- is beyond the control of anyone.
- Qther than circumstantial constraints, however, the most significant

limlta on covert action are the limits on covert actors.

The American system of government affords several protectlons
_againet the exercise of absolute power of the sort that Lord Acton

deplored, without negating the power itself. Some examples:

[TRS SR
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-= The President is pobulatly-elected,vsezveé'a finite term

of office, and exercises only those péwets enumerated in

the :Constitution.

i~ -== The Congress has the Congtitutionally-based power of the

S purse, and an intelligence aversight role which includes
being informed of covert actions. Should Congress ever
conclude that the President is abusing the powers of his
office and that regular checks and balances are not adequately
safeguarding the national interest against these abuses,

procedures exist for Congress to remove the President.

e om= Statutes of law impose diecipline on Executive branch:
participants in the covert action process, including General
e Counsels at CIA and NSC and the Attorney General, all of whom

review covert action intelligence Findings before they are

Cras ' signed by the President.

-~ The personal integrity ot public servants, beginning with the
President, and including appointed officials, career civil
servants, and military personnel, serves as a factor in the
policy process. Because equal opportunity exists féz any
Quaiified citizen to gain employment with the government, the

. system incorporates the values of a broad cross-section of

Americans.

Reciting basic civics tenets may seem out of place when
discussing covert action, a realm of activity more frequently

.. partrayed by its critics as anti-democratic, unrepresentative of

o
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swﬁpgq.upupula: will, and therefore illegitimate. ?recisély because
of -the factors cited above, however, U.5. covert actions meet any

test of legitimacy which can reasonably be applied to a state.

“@mLJH,ThQ:e remains the theoretical case of a covert actio& in
. Which publicrsetvants break the law or otherwise act dishonotabl},
o8 their misdeeds are kept secret from the Congress and the public.

i1 What safeguard is available to the country against secret abuse

.+ @ff- the public trust?

- Zhe Quest for Perfection -- The Enemy of Good Government?

. .Combined power and secrecy can, theoretically, beget corruption.
... Those who object to the present starutory framewerk for covert
,.action g:opose denying the President the discretion toc exercise
1. egret, unilate;al power in this area under any circumstances,
... thexedby -- again, theoretically -- eliminating the potential.fét

uwnchecked corruption and abuse.

That is the essence of the House and Senate legislation to Na
regquire Pzesidential»notificatian af covert actions to the Congress '§¥””
 within 48 hours. The 9!&83§&ﬁ!'; unilatersl power to conduct a :
OOV eIt action and control authoritstive Xnowledge of it within

the gov&snment would, no matter what the circumstances, be

eliminated. Among the problems with this approach:

e o= It would purport to "remove™ powers which are vested in
the President by Article 11 of the Constitution. Even if
the CIA were abolishec, the President would still have the

8worn responsibility to preserve, protect and defend the
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" dsis. . Constitution -- whatever means he chose to fuifill that

task.

-- It would not add one iota of protection against the
N theoretical secret abuser of the public trust described

above. New laws are no defense against lawbreakers,

- beaving aside the merits of sither side of the Constitutional
'i.dcbate.cihe very fact of such a2 disagreement between the branches
" wouid have adverse implicstizng for the covers action process if

the Congress were to pass legisiation-such as this o#er the

President's veto.

P S -—— AN iptelligence stat&te which the President and Congress
viewed as an arena of contention over Constitutional “turt*
would undermine the very atmosphere of trust and candor hetween
the branches which responsible officials in both branches
agree is essential to a successful national intelligence
ptogram.‘ Indeed, it was 3ust such an atmosphere of mistrust
which appears to have led the President to wihnold notiflcation
of the Iran initiative, and the NSC staff to conceal some of

its Central America efforts, from the Congress.

vi: . == When a Constituticnal disagresemsnt is incorporated into an
the law, as happened with the War Powers Resolution, the

e legal counsels in the Executive Branch have two jobs: while
advising policymakers on how toIXeep their actions consistent
with statutes, they are expected to exert no less effort in

S ST laying the legal groundworkx for Bxecutive non-compliance with

|
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STV .the Statute on Constitutiomal grounds, should the President
choose such a course, This has been the experience with

Y itary deployments since the Congress passed the War

i, h_

Powers Resoluti ' i
ution in 19723 over President Nixon's veto.,

Notvxthstandxng the President s Constitutional prerogatlves,
aponlozs of the proposed new inteliligence oversight legislation
L gppaa: unsatisfied with the idea of trusting a President not to
. abuse his secret power. At a December, 1987 public hearing held
- by the Senate Select Committee on Intelligence to consider §. 1721,
- -the proposed Senate legislolion, Seczetary of pefease Carluces
.. dadcribed the extensive changes in personnel and procedures --
1acludlng Pteszdent Reagan's willingness to notlfy the Congteas
of covert: actxon Findings no later ‘than #8 hours after they are
.&gncd -- which had been undertaken with respect to covert action
in the afbetmath of the Iran-Contra affair. The Committee Vice
iJChsitnnn, Senator Cohen, indicated his satisfaction with thesge new
.. RFOCedures, but noted that they were expresssd as Presidenttail
.;“peﬂéey, fot codified in the jaw, Thne Senarer rclad Secretary
- Caglucci, "you may no longer be here next Year, and so we have no
guatantee in terms of the continuity of those pProcedures, personnel
atmo.phere, [and] environment....it seems to me that this is an |
+ARPEOPriate thing for us to pursue to make sure that we try to

. maintain the same line of Fropriety.”

. The Becretary responded by cavtrionirg the members to be carerful
"3!@9“‘ the boundary between necessary legislative action and

appxopriate administrative action, saying, "We have to allow our
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.- Presideats to administer,” Referring to a Natfional Security
o Decisien Directive (NSDD) on covert action procedures which

.- PEesident Reagan had promulgated in 1987, Senator Cohen ssid he

;. but the next President might totally change it, might decide to
. &hZow it out the window." Secretary Carlucci, nating that the

. NS0D was very detailed, specifying which interagency groups

. WeIe to work on particular prodlems, reiterated his commitment

- ¢0 proper Executive 8ranch pracedures and close Executive

- congultation with the intelligeecs zopmitimas Iagarding oozt

v Sotions; but he drew a liane beyvond which Congress showld aot

7 Yemoh into the Executive politye pricen:, SeILImy YhE ZensYor,

unrestricted knowledge into every President's internal management

.. processes, that is just an impossible order.™ Senator Codlen

- government cannot try to put another branch on "auto-pilot,™ as it
- 'Wwere, by taking one President's preferred management practices and

- imposing them on 21} future Presidernts. The Tower Commission

- formulated, those procedures be strictly adhered to."l The proposed

i Bendate sweeping Congressional access to Executive Branch infor-

::: mation, where access has heretofare been granted consensuslly,

thought the NSOD had gone i lang way in the right direction;

-

>

"if you are saying that you have to nave absoiute and total

responded that "no one on this Coomittee is asxing for thae.™

8ecretary Carlucci was emphasizing the point that one branch of

recommended “that each administratica formuiate precise procedures

for restricted consideration of covert actions and that, once

fenate and House legislation would, however, impose President

Reagan's procedures on his successors. Additionally, it would

|
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T ‘Operate on ngedy ?atients, for fear of facing costly ree

otk considering new intelligence oversisht leglisls

9

44+ i -HeTe the guestion arises as to whether one Efanch of government

.. BhOuld attempt to “"chaperocae™ aaather; at what point does oversight

. become intrusive to the point aof iahibiting good work in the nane

..~ ¢f preventing bad? The medical grafession way offer some insight.

a1 §80 CeXtain states where courts have consistently ruled in favor of

... Ppa&ients and awarded them large clatime in medical malpractice

LR

cio-SMAte, an increasing number of surgeons js reportedly refusing tro

2]

iminations.

Y
hee

cn, the Tongrasa

.. Must consider the practical effect af the aversight system on

voo-the functioning of the intelligence community itself.

waee . A NE@W Statute would effectively end the President’s traditional

i GORtrol over his intelligence bereascyacy. Whiie the Tongress has

aot claimed a shaze of the President's authority over covert actijons,
. 4he effects of sweeping access to the Executive Branch would be
... ghe same. Like the surgeon unwilling to risk a malpractice suit,
~:-intelligence professicnals could be expected to avoid actions
in the field -- however essential to their migeions -~ whera time

.+ 444 not permit full-scale review and Congressional consultations

- in Washington. A recriminatory environment would discourage

e dbbfiative and inncvation in the intelligence tureaucracy.

In Congress, as well, a statute suggesting that certain members
o 96 Comgress always know the details of every covert action could

.. place those members in the position of appearing to have supported

s President's actions, should the actions be revealed publicly.

v feer ©f political "guilt by association® could inhibit the smooth
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tnaetion:ng of intelligence cpcratxons. This M8y not be the thtcnt
.. of the Congress -- far from it. Yet members of the lran-Contra
and Senate intelligence committees have stated repeatedly that,

- hed the President advised the Congress of his covert action Finding
to sell arms to Iran, the American peocple wbuld have been spared
;uis difficult problem. What these members would have done to

1~ -@top the President is unclear, since the President had the authortity
tn sell arms to iran (and indeed, has the autherity to do it again),

- i exercising its'ove;sight responsibilities, Congress should

. welcome a modicum 0f politicar “3deniability,™ since it does not

i CORLESY these cperations.

-;ﬂ, - Ta lumma:ize' no one in either branch is dissatisfied with tho
- pruesent covert action review and reporting procedures authorized

.. by P:esident Reagan; but the intelligence committees are not content

.%o trusat £uture Presidents to implement satisfacto ory procedures of

- theixr own. Under our system of government, however, it is the
votexrs -- not the Congress -- who make the decision to entrust

a---%B@ir elected Presidents with Constitutional Article Il powers;

—

And the powers of one branch of government may not be taken away

by another branch.

s - wInjecting this Constituticnal disagreement into the law
. governing inteliigence activities is an invit#tion for trouble,
;- given that the country muer 1ive with the same Constitution.
- In seeking to make the system abus;—proof, sponsors of the new
1 hogislation coutrt the risk of immodilizing the system with a

~ pefpetual atmosphere of confrentation over prerogatives between

|
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PLLMlopdoca in both branches, as well as fear of unfeasonabie legal
. recrimination in the intelligence bu:eéuc:acy and fear of misplaced
political responsibility in the iatelligence cammittees. It is

fet 8 prescription for good government.

Observers who are not content with the present state of
affairs -- notwithstanding the President's post-lran-Contra
- ¥eforms -- would would do well to contemplate yet another fact
1 of life in Washington: just because » mistake i2 made in the
-Buscutive Branch does naot guarantee that suhsequent Congressienmal
:;gcuticnl undertaken in.the name of oversight will furthey the |
. public interest. They often are salutary, but Congress claims

i A0 special exemption from the laws of human nature.

;. §ocountability -- When Overseers Ovsrresash

When the Iran arms sales and the probable diversion of fundsg
. 1. 40 the Nicaraguan resistance became public in late 1986, Fresident
. Rapgan appoianted former Senatar John Tower, former Secretary of

State Edmund Muskie and former Natismal Seroriry advise

"
3
&

gotired Air Force Lieutenant General)! Rrent Srowerof

“¥

t

(s]
(]
[s]
e ]
Q
(]
0
2]
[

<+ full {nvestigation of the affair., Their report, issued on Pebruvary
.26, 1987, offered the rublic a comprehensive narrative of what

- had transpired. Suvubsequentiy, the Congzessional lran-Conatra
committees conducted their investigarion and issned a2 report in

-Hovember 1987,

-The conclusions and recommendations of the Tower Commission
and Congressional reports were, by nature, subjective; observers

- eould agree or disagree about the significance of the events
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.in?Tgud.: investigation, the correctness of the role of each

_:.pggticipant, whether any changes were warranted in the processes

.- .0f government ag a consequence, and if so, what changes. With

A,‘Jggnpect to the factual narrativeg themselves, ficwever, there were

important gualitative differences between the two reports. 1In the

opinion of this observer, the 7Tower Commission natzétive represents

the more dispassionate search for the truth of the two. How so? -

=+ The Congressional lran-Contra committees, for reasons of their

- own, set up their investigation quite differently from the Tower
Ceum}aaion inquiry, in two main respects:

1. The Congress set out to expose lawbteaking. The Tower

 ;HLng-d3§}on consisted of three 2f the most 2xperienced public

© 1 @@Xvants in America, spanning Republican and Democratic parties.

- and thelExecutive and Legislative branches, to investigate the

. matter. These principal Commission members conducted most or all

--of the inrerviews. 1

R4
LORVE N

rr

fast, the Congressional panels imported

attorneys fxom the private sector -- in the case of the Senate

commitree, a Wall Street attorney whose excellent reputation had

. 5 i ’w
.. besn earned not in the Washington poiicy community, but in the

.- Ated of securities fraud, embezzlewer:

and cther white-collar

- £inancial crimes.

‘Where the Tower Commission examined how the policy process had

. functioned in the Iran-Cane-- matters, the Congressional committees

"were charged by their Houses with reporting violations of law
and 'illegal' or 'unethical' canduct, ™2 During the latter'‘s

hearings, when attorneys for witnesses under simul taneous

e

(‘?u‘-'
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'wﬁﬁd&aobc&igation by the Independant Counsel protested that the
o Committees were prejudging crimtnealizy at the é;pense af their
1 olients® rights to due process, the committees (now disclaiming
;- &ty sach purpose) redirected the focus of their questions toward
- the bureaucratic process. Frowm thie paint an, ia ﬁhis cbserver'‘s
vy Opdnion, the counsels' vnfamiiiarity and even confusion about tne
- policy pzocéss in Washington was ﬁanifeat. A3 2 conseguence {again,
in this observer's ifudgment), the Conqressional report's t:eetmcnt.

- of the policy process was less focused, and sltimately carried

less weight, than that of the Tower Commission. e

: 2. The Congress televised its proceedings. Once the Congress

.. -ahose to hold open hearings, to include televised broadcast to over
O, O

-~ k0@ countries. around the world, the purpose of the investigation

‘became wedded to two not n-Tessarily recenclilable goals: seeking

i

il truth; and "tellirng the story™ %o the public., What appeared

-+ af the television screen was genuine as f;r as it went. However,

"~ be@cause of public interest in the hearings, the investigators

=~ themselves inevitably developed a persanal stake ia generating
favorable public perceptiona of their own performances. Having

. promoted such interest in _he hearings, the legislators were,

understandably, eager to demcastrate that euch an extracrdinary

vpublic tribunal was justified.

This approach satisfied many citizens in the sense that the
Congress sezrved a2 a surrosate for the venting of popular emotions
aroused Ey rthe ;:an-Cantca revelarions. H¥aéd Congress neld itrs

to omgoiry behind closed doors snd concesled its findings, public

' eenfidence in the integrity of the process would probably have
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- suffered. However, in several tespects the highly-publicized

ke i o

hearings were affected by considerations which detracted from

& dispassionate search for the truth:

- Important parts of the staory were never told. Viewers

applied to the choice of testimony to be taken before

14 -

o

were left with the odd impression that the Administr;tfon
and the Congress communicate only dy mail or in formal
hearings when, in fact, the much-discussed Boland Amendment
formulations were far more the product of close, informal

collaboration between officials in doth branches than of

careless draftsmanship,

The Congress' deep and abiding interest in supporting 0.8,
relations with Israel -- while perfectly legitimate -~
nevertheless led it to avert its gaze from Israel's key
‘role in this matter, other than as an adjunct to the actions
of other participants in the affair. 1In the Congressional
report, .a chronology provided by the Government of 1srael

to the committees was used as the sole source for significant
assertions of fact -- even when officials of the United
States Government had provided evidence to the contrary.

The point.heze i8 not to question Israel's actions, state-
ments or motives in any way, merely to cite an overriding
consideration on the investigators' part which could fairly

be termed a conflict of interest.

A standard of entertaiameat value appears to have been

the televigsion cameras. 1f a staff counsel assigned to
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cover a particular executive branch agency persuaded the
senior counsels that he had turned up “"sexy" testimony,
his reward wés to conduct the questioning himself on

international television.

What was particularly misleading sbout this concern for
media interest was the ngﬁr-total failure of the committees
to show the viewing public the backdxop against which the
Ixan-ContFa actions occurred -- namely, = ﬁatiénsl security,
intelligence and dipiomatic apparatus which functioned
correctly, competently and productively, for the most
part, in the service of the national interest during this
same period. Viewers might have been less likeiy to
question the inability of senior officiais to recall

certain statements, documents or activities if the hearings

‘had also given the public sbme appreciation of the

enormity of the scope and the pace of daily activities

of the nation's most senior naticnal security executives.

In particularly sharp contrast to the Tower Commission,
the Congression&l committees seem not to given a high
priority to weighing conflicting information and rendering
& considered collective judgment on what they believed to
be the truth in each instance. Undoubtedly, the large
membetshib of the committees {26, compared to 3 Tower
Commission members) made consensus more elusiﬁe; this
observer also believes, hbwever, that the publicity of

the hearings and the strong public reactions feeding

back to Members' offices throughout the proceedings
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b e magnified the members' mutual disagreements, at the

expense of consensus,

A As a result, not only did the committees submit two
reports -- a majority and a minority report -- reflecting
R different analysis and conclusions, but the factpal
| narrative of the majority report lacked authority. After
Covpe pPrefacing the report with the statement that four primary
witnesses- had "all told conforming false gtories™ about
U.S. involvement in arms ghipments to Iran, the report's
T . authors relied exclusively on the testimony of three of
Ciagapen them to support a substantisl portion of the narrative
(see majority report footnotes), with ﬁo corroborative
s&hrces Or any apparent hesitancy to accept their tesfiﬁbny
~as fact. Numerous investigative 1oose ends highlighted
in the Tower Report were not acknowledged, much less

pursued, in the Congressional repore.

. The point here is not to demean the efforts of the Congress,
— but to point out that its Tran-Contra proceedings turned into
o-mote 0f a surrogate national debate than an 20Ehorirtarive factrva)

w'inquixy. Beflecting the wide spectrum of pudlic opinion and

- $4e0logy, the hearinas provided an outlet for tensions between

1 Che branches, and perhaps within them, which may initially have .

goatribut tS the Srea: secrecy with which the Iran-Contra
agtivities were undertaken, 1Indeed, officials in both branches
--have tepyrked on the improved atmosphere of mutual cooperation

i 8 TeOent months,
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That said, it also follows that_the recoomendations of the §
1Con9te§sional report derive lesa from the facts of the Iran-Contra e

s

sffair than from other, more subjective factors, including the

- Congres® understandable desire to appear to have "fixed" the

3

the case of the proposed

.. "problams” of the Executive Braach., I:
. intelligence oversight legislation, this recommendation does not
. eved Slow from the report's own conciuslons. Keferring to the
... sxdsting body of "laws and >rocedures tc contrcl secret intelligence
ictivitiés, including covert actions,” the report says, "Experience
heas shown that these laws and procedures, if respected, are adeguate
... %0 the task, In the Iran-Urntra Affair, however, they were often .
- distegarded.”> The Tower Commissicn’s only recommended change
. £0 the system cf intelligence oOversigit was that the House and
_Senate Intelligence Committees be replaced by a smaller joint
gommittee with a reduced staff, to enhance confidence within

_both branches that secrets would be safe and could be shared.?d

In sum, those familiar with the Iran-Contra affair and
. intelligence oversight issues should recognize that the statutory
. ghanrges now under consideration in the Congress do not conform
.t0 the findings °f eitt=as - Tower °Or the longress” owa
.. Lnvestigation; and that the net eftect of such legislation
gpon the workings of the intelligence community might be to
render it iess effective -- while g¢ilil affcrding the nation

. QO Dew DISLECLion AJEIDST ED UNSTILPLITLS UPRIATLT wiliing toO

.. 4iszegard the law and proper procedure.
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A8 for the fear that future Presidents niqht‘bisase any freedom

of action (what Congress might term "ioophoies™) left to them in

the laws relating to covert action, there is no doubt that the

e -tremendous political repercussions of the lran-Contra affair will
- give futuvre decisionmakers pavse 23 they consider how the public

- wmight react to prospective initiatives, if revealed. The lesson

thet covert actions must reflect ourpases and methads that wauld

b uhderstood and actepred by the public, if revealed, has come

through loud and cleay, 2nd is now 2 cardinel tenet of the foxrwel

review process.

e Demelusion: what is Wrong with the Ends/Means Debate

8iasela Bock hasg written:

"When linked, secrecy and political power are dangerous
in the extreme. For all individuals, secrecy courts some
risk of corruption and irraticnelity: {€ ¢hey digpose of
greater than ordinary power aver others, and if thie power
is exercised in secret, with no accountability to those
whom it affects, the invitation to abuse is great....In the
absence of accountability and safeguards, the presumption

against secrecy when it is linked with power is very strong."d

The 2bcove words do not apply 42 the system of managing coverxt
actions in place today in Washington. By virtue of existing
stetutes and Presidentially-directed procedures, secrecy is

ot ibsolute, and accountability to the Congress is maintained

b

thetanding the President’'s unwillingness to
yield the Constitvtionally-based prerogatives of his office.
Bven in the theoretical instance wherein the President believed
his unigue Executive respcnaibilities required him to act in

t9ta)l secrecy, ME. Box’'s "strong” presumption against secret
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PAPST would be mitigated by twa impartant facts: theose cowers

v S%® willingly given by the citizen to the Zxecutive under tﬁe

+- Comstitution; and the President i» chosen by the citizes te

» S 33

... FX@Cute these powers,

cidgt sy 3% 38 guite natural that many Americans are suspiciovs of

;. what their Government will not tell them, disenchanted when

v MAkions taken secretiv on their behalf turn oot to ke mistakes

;B retxospect, and suppcrtive of any 2aggested remediai measures

which would appear to strengthen the cversight of secret power.

... &3¥3 of these sentiments reflect strong character traits commen

-1 %0 Moexicans, and proudly held,

B TR

A periodic national self-examination such as has occurred in

., the aftermath of the [ran-Contra revelations calls for more than

a7 ke instinciive ventine ©f ine demvoraric bias against secrecy,

however. It requires perspective -- circumstantial as well as

i MOXAL {(indeed, the two are ingeparable)} -- on the purposes of

".government, the duties of those who serve in government, and the

g

responsibilities of the citizen.

- "Belling arms to terrorists,™ as the Iran arms sales have

80 often been characterized, sounds immoral; and critics nave

.. #add that the objective of obtaining the freedom of captive

r: NR@Ticans and creating 2n official U.5. channel to elements

- 0% the government in Iran

iran.

(v9

Y
P

(&7

not justify the gale of arms to

Yet a Pregident’s military alliance with a foreign leader
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A - By one historian's recent estimate, killed over sixteen million
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v @f-is citigzens, was universally supported by the American people,
... @8 was his successor's dropping of atomic weapons an twa foreign

citieé.

.=,-[mg:,;.~;.--u-cl'nrly, the "_means“ used in pursuit af the national interasst
L SeReot be morally examined in iszlarism, The “eads™ af asstional
oo gugvival as a secoure and‘ independent repurlir Jusrify measures in
re: @GEE® circumstances which wculd be unjustifiad in others. Jecrecy
. AR be a sine gua non of good,genervmeat,‘faﬁt BZ I%X TAS D An
- énstroment of “ad government. Passing a negative moral judgment
- o the tools of covert zperatioms -- the uze =€ unt:aéeable fands,
rorecdeeeption, selective viglence am AR LG, And The Like -~ ig
o empAing, bud silerly reaninglaed when detached from the circuwme
... §UNDCes on which basis national leaders decide whather such steps

e R BE Wwarranted,

<o Pie froStIaYing reality ¥y ririzany, of TDRCEE, 18 Yraar Tne

cra Sokakity of those saplanatorvy circurstances caa T2 Je Sared

0
1]

-+, beh the public, because they inciude tafarmation gained throuqh.
- eiassified methods and the confiderces of fcreign scurces.
.. Rageazrdless of how much ianformatiax 1S ceyesis} ro sha sekiic By
;nuthn Pregiden: nr the Concress, as in the Iven-Tontzz hessisgs,
;&h=‘h“‘ emain entivre :gtegc:ie& £ Infnrmytion whinh o 2SS o83l
chn:o$tbéz end of the investigalteory proca33 woulsd sze 5id to place
i 4n the public realm. The fact is trat citizens can never gasn a
-~ complete appreciation of the judgments which their leaders oust
Iander and the choices thef must make in zatters cf national

ooéutity.
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Members of Congzesﬁ are frequently heard giving voice to the
- public's frustration at the perceived nhoarding of information
and guarding of prerogative in sensitive foreign affairs by the
- BEMcutive, Thgy regularly invoke the American pecple's right to
- kpow abont these matters and to share in the process of teaching
-, important policy decisions, To the extent that foreign confidences
w#ll nor be berrayed by public discussicon cf the issues, they are

Chre absoletely justified ia seeX iny open prliicy debate.

Under Articles I and 11 of the Constitution, however, the
vpi MReKicen people 8o not ho}d eiiher the Legisiative or Executive
- POWETS: their elected representatives do. Not far into the future,
_,-t.chnylogy might make it feasible for every citizen, sitting by
J?;hSC television set, tz watch Congressional debates; identify himself
H;.nd»voté on resolutions as they are introduced, thereby substituting
4z Bt ional referenda for Congressional votes. The reason this will
- hever happen is that citizens do not slect Presidents and legialators
. §@ follow their every dictate, but tc lead >y reflecting thelr

- values and bringing sponad J0oomeny tr rear on their behalf

o G093 government Btrives tc mee: ihe objecrive that citizens

+: will continue to enjoy "life, liberty, and the pursuit of happinegs.”
. +.. While this end is gréatly served by a2 vigorous free press and an

vaiutOIQsteé, informed publ:ic, it is nc less served by the ability

» GO act eiigctive}y to> protect the nativnal interest. This‘may

... mean acting secretly, quickly, snd avyen vizclently -~ and %eepinq

it secxet, if possible; forever.
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~Where does the citigen exercise his control over the most
c i 49CEet, and thus elusive, aspect of hig Soverament? The answer

4s: at the ballot box, Making the laws on intelligence oversight

©te WOR® restrictive in order ro a5suage moral aself-doubts about the
o, dndted States will be for nought if ieaders are eiected wno
disregard them. Greater oversight could, in fact, turn out to

'.u:kﬂmcqunterp:oductive if exigent Circumstances undermined a fyture

....Rresident's confidence in his ability to fulfili his Constitutional

o duties working within the existing statutory framework.

- Rather than seeking to curtai] the ability of our government
.1t 4 -8ct in service of the national interest, the citizen should

-~ dmpose an electoral test which elevates men and women of the

... Bighest probity and Jjudgment to assume these burdens of

v -Constitutionally-based power,

.. - Mot only does such an approcach have the advantage of bringing
the b.st out of our public servants: it is the way the foundiﬂg

- fathers intended the system to work. |
- ;
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